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Assistant Commissioner, CGST, Division V, Ahmedabad South

3-141C"lcbc'1T c5T "ril1=f ~ 1:lcTT Name & Address

Appellant

1. The Assistant Commissioner
CGST, Division V, Ahmedabad South
CGST Bhavan, 1st Floor, Revenue Marg,
Ambawadi, Ahmedabad - 380015

Respondent

2. M/s Rameshwar Mathurprasad Gupta
A-703, Mahalaxmi Co-Op. Society,
Adinath Nagar, Odhav, Ahmedabad

cITTt anfa g rflamer arias 3rjra ma & at as sa 3m?gr f zqnfenf f
lgT;i 3,f@art at r4ta zn gaterv 34a ugd av rar [

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() #ta sq1a z[ca 34f@1fr, 1994 c#i" tITT1" rn Ra aag a mt#i a q@la nrr cfil"
u-Irr # rm qq 3iaifa gilerv omaa re#l #era, sd rr, fa« +iarza, RlGa
fqa, at)ft ifhr, ta flua, ia mrf, { f4ca : 110001 cfil" c#i" ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

ti) zrf? mr #l gr~ a m a #t z,far an fan4 a€Ir zr 3r la #i a
fcR:fr "tj 0-s I l I I'{ "ff ~ 'tj 0-s ll I r #i mma gy mf B, m fcR:fr 'tj 0-s ll I I'{ IT #ver i ark ae fa,
arar i zu fas@ srornr 'et aa at ufa ah g{ zt
•li. In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

· factory or from one warehouse to another during the course of processing of the goods in a
se or in storage whether in a factory or in a warehouse. · .
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ma as fa# nz z veg Raffa r u ut a fa~for # sq)r zcrs aa
HT T 3Ii zed # mremi itnra are fa rz za qr # Ruff ?]

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

a zycn al 41al hq Raa a as (aura zr er at) fff fut zrn mr st

In case of goods exported o'utside India export to Nepal or Bhutan, without payment of
duty.

3TTf!1, (I c'll I c: r1 cm \:lc'll I c: r1 ~ cfi :flc1R cfi ~ \iTT ~ me 1=fRf at n{ & oil hh arr
Git za err vi fr qarfa 3rgai, 3rfla cfi m i:nfu=r cJ1" ~ -i:R m GJTc;" 1:/ Fcrm
arf@)Pru (i.2) 1998 Irr 109 rr fa fag rg zt

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order Q
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) a4tu sraa en (rat) Pura4), 2001 cfi Rll"1=f 9 cfi 3TTflTT'f FclPl!"4t:c'. "ITT?f~~-8 1:/
al ufji i, hf or # uf am?gr hfa R#a cfR l=!R-1" cfi -~r1ax4r&1-~ ~ 3ri:fu;r
3rat a6t at-t ufii a arr fr 3m4a fau rt afe Ir er arar g.al gr gfhf
cfi 3TTflfa" m 35-~ "if Rtf"fffir -c#l" cfi ~ cfi ~ cfi m2T i7"3m-6 'cflcrrR cm~~ m-;:fr
fez t

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfcl0ir1 ~ cfi m2T uref ica van va arg q) zu Ga a zit vu?) 2oo/-la Q
Tar #l urg 3#k uii ivan a aravent it it 1o00/- #l #) qrur #t Garg [

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

Rt zyca,t saran yen vi ?at az 3rat4tr nnf@rut uR 3r4l.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) aha sq1a zrcan 3rfefr, 1944 cm m 35-m/35-~ cfi 3TTflfa":-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cfi) \:lcfdfB.Jftia 4Rv8>c; 2 (1) cB" 1:/ ~ ~ cfi m al 3r4ta, 3r4hat a mar i la zfc,
4a Gara zc ya ara 3fl#ht nznf@au(Rre€) #l ufa Rt; q)Rat, sis+rare
2"1,real, sqgf] 4a+ , 34#al ,f@era/R, 3an&raid-3sooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CEST~T) at
~~~~oor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004. in case of appeals

· n as mentioned in para-2(i) (a) above.
. "'
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5

_ Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrfa gr 3rea{ srgii ar amlgr siratrt pa sitar a frg le c!?T :fTaFf
sqfaa in fan ur aReg <a a # z'gg sf fa far u8l arf sa a frg
qenfe1fa 3q8)q mznf@raw at va 3r4la at aha al at ya 3m4a fut unu &
In case of the order covers a number of order-in-Original, fee for each O.LO. should be
paid in the aforesaid manner not withstanding the fact that the· one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·1rznra zrcserf@Ru 197o zrenigtf@er a6 3r@qi-4 a siafa ferffa fa; 31IR d
3raga ur peon?z zenfenfa [fa ,Tfe)alt 3mag r@ta at .-qcn >fRfCR ~.6.50 tff-f
qrnruru zyca fea au &hr ale
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ~ 3TR ~ 1=fTlwIT cf51" Pi ti ?lo I ffi cf@" "RlJliT -cBT 3it ft eznr 3nla[fa fan urar ? cit
#tr zrca,hr snra zc vi ara ar#l#tr nrzu@ravr (qr,ffaf@) fu, 1982 # ffe
1
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(66) @hr zrca, #tu saraa yen gi ara 374t4tu mrzn@raw(free),# 4fr4hat a r
a fan[Demand) gi s(Penalty) T 1o% qa sir car 3ffarf ?& tzre«ifs, sf@raaqa o c?ls
~ "6 l(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

as4la3n yea sithasa siafa, f@reglim "as&car a6t m-rf"(Duty Demanded)-
(i) (section)&suph asafffa fr;
(ii) fum ·ea#azhfszalRI,
(iii) hr@z fezfuit afu 6ha<a auf.

» uqas«if@a arfhaa use qa srm 8lqua , srfer afara kf@nuqffarr fer mrar
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(cxcix) amount determined under Section 11 D;
(cc) amount of erroneous Cenvat Credit taken;
(cci) amount payable under Rule 6 of the Cenvat Credit Rules.

zr 3n±ravf srfhaufravr has aei zyesrrar zyear ar ass f@4af@a gt atiftg Tu zre»a 1o%
y0arrr snl ssihraa aus faalf@ataaaush1om1arru$t Grraft

~-"ff·. In view of above, an appeal against this order shall lie before the Tribunal on payment of
·• .•% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

· · ty alone is in dispute." ·
Etl
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ORDER-IN-APPEAL

The present appeal has been filed by the Assistant Commissioner, CGST,

Division-V, Commissionerate- Ahmedabad South (hereinafter referred to as

the appellant), on the basis of Review Order No. 32/2022-23 dated

20.07.2022 passed by the Principal Commissioner, Central GST,

Ahmedabad South Commissionerate 1n terms of Section 84 (1) of the

Finance Act, 1994, against Order in Original No. 07/CGSTIAhmd

South/AC/PMC/2022-23 dated 28.04.2022 [hereinafter referred to as

"impugned order] passed by the Assistant Commissioner, CGST, Division

V, Commissionerate- Ahmedabad South [hereinafter referred to as

"adjudicating authority] in the case of MIs. Rameshwar Mathurprasad

Gupta, A-703, Mahalaxmi Co-Op. Society, Adinath Nagar, Odhav,

Ahmedabad [hereinafter referred to as the respondent].

2. Briefly stated, the facts of the case is that as per the information

received from the Income Tax Department, the respondent had earned

substantial income from services amounting to Rs.26,23,137/- during F.Y.

2015-16 and FY. 2016-17. However, the respondent did not obtain service

tax registration and did not pay service tax on the service income. The

respondent was requested vide letters on different dates to submit the

documentary evidence in respect of their income. However, the respondent

failed to submit the required details/documents and neither was any

explanation/clarification submitted regarding the income earned.

Therefore, the service income earned by the respondent was considered as

taxable value and it appeared that the respondent had failed to pay the

service tax amounting to Rs.3,87,180/ on the said amount. Therefore, the

respondent was issued Show Cause Notice bearing No. CGSTIWS05/TPD

15-16/R.Mathurprasad/20-21 dated 28.12.2020 wherein it was proposed to :

A. Demand and recover the service tax amounting to Rs.3,87,180/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with
interest under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.

0

0
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C. Recover late fee in terms of Rule 7C of the Service Tax Rules, 1994

read with Section 70 of the Finance Act, 1994.

2. The SCN was adjudicated vide the impugned order and the

proceedings initiated against the respondent were dropped.

3. Being aggrieved with the impugned order, the appellant department

have filed the present appeal on the following· grounds :

1. The respondent had submitted before the adjudicating authority that

they were doing job work related to tailoring. However, the

adjudicating authority has concluded that the respondent are doing

job work related. to textile processing and failed to consider that
tailoring is not a part of textile processing.

11. The adjudicating authority has tried to establish that job work of

stitching shirts is a part of textile processing. However, he has failed

to give any reasoned finding and has instead given arbitrary and
cryptic findings.

The work undertaken by the respondent during the period under111.

0
lV.

dispute is sewing and is not related to textile processing.
\

The adjudicating authority has given the benefit of exemption

Notification without proper analysis or verification of the exact nature

of the services provided by the respondent. Therefore, the impugned

order passed without application of mind is not sustainable and liable
to be set aside.

4. Personal Hearing in the case was held on 09.12.2022. Shri Nitesh

Jain, Chartered Accountant, appeared on behalf of the respondent for the

hearing. He submitted a written submission during hearing as cross
objection to appeal.

5. In the written submission filed on 09.12.2022, the respondent,
contended, inter alia, that :
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► He is doing job work related to tailoring and had submitted the

documents to the department. As a tailor, he is only involved in

stitching of cloth and not any designing activity. Hence, he is not
subject to payment of service tax.

> Reliance is placed upon the judgment of the Hon'ble CESTAT, New

Delhi in the case Kaya Designer Launge Vs. CGST C.E. & C.C.,

Bhopal - 2019 (25) GSTL 98 (Tri.-Del.) wherein it was held that no

service tax can be charged on stitching/tailoring charges.

6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the written submissions filed by the respondent and

the material available on records. The issue before me for decision is

whether the impugned order dropping the demand of service tax amounting

to Rs.3,87,180/-, in the facts and circumstances of the case, is legal and

proper. The demand pertains to FY. 2015-16 to FY. 2016-17.

7. I find that the respondent was issued SCN on the basis of the data

received from the Income Tax Department. It is stated at Para 3 of the SCN

that the respondent was called upon to submit documents/details in respect

of the service income earned by them, however, the respondent failed to

submit the same. It is observed that in the SCN except for stating that "the

nature ofactivities carried out by the said Service Provider appears to be

covered under the definition ofservice and appears that not covered under

the Negative List as given in the Section 66D of the Financect, 1994 and

also declared services given in Section 66E of the Finance Act, 1994, no

other cogent reason or justification is forthcoming in the SCN for raising the

demand against the respondent. It is also not specified as to under which

category of service, the non payment of service tax is alleged against the

respondent. The demand of service tax has been raised merely on the basis

of the data received from the Income Tax, which indicated that the

respondent had reported income from sale of services in their ITR. However,

the data received from the Income Tax department cannot form the sole
ground for raising of demand of service tax.

0

0
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7.1. I find in pertinent to refer to Instruction dated 26.10.2021 issued by
the CBIC, wherein it was directed that :

"It was further reiterated that demand notices inay not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee."

Oo
7.2 However, in the instant case, I find that no such exercise, as

instructed by the Board has been undertaken, and the SCN has been issued

only on the basis of the data received from the Income Tax department.

Therefore, on this very ground the demand raised vide the impugned SCN
is liable to be dropped.

8. Coming to the merits of the case, it is observed that in the impugned

order it is mentioned at Para 24 that from the invoices submitted by the

respondent, it is seen that they are providing service of stitching of shirts

on job work basis. 'Therefore, the adjudicating authority has held that the

job work carried out by the respondent is exempted by virtue of Entry No.30

O of Notification No.25/2012-ST dated 20.06.2012. It is observed that the

finding of the adjudicating authority in as much as it pertains to exemption

under the said Notification is erroneous. The relevant part of Entry No.30
of the said Notification is reproduced below :

"Services by way of carrying out,
(i) any process amounting to manufacture or production of goods

excluding alcoholic liquor for human consumption; or
(ii) any intermediate production process as job work not amounting

to manufacture or production in relation to-
(a) agriculture, printing or textile processing;"

8.1 The adjudicating authority has at Para 24 enumerated the processes

related to textiles. However, in the instant case, the respondent is

undertaking stitching/tailoring, which under no circumstances falls withinevesmrrmren eo.

mbit of textile processing. Stitching is carried out on a fully

ed/processed textile fabric and the resultant product is a garment.
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Therefore, the adjudicating authority has clearly erred in holding that the

stitching carried out by the respondent on job work basis is exempted by

Entry No.30 of the said Notification No. 25/2012-ST dated 20.06.2012.

9. The respondent have, in their written submission filed during the

course of Personal Hearing, relied upon the judgment in the case of Kaya

Designer Launge supra. I have perused the judgment of the Hon'ble

Tribunal in the said case and find that the issued involved in the present

appeal is squarely covered by the said judgment. The Hon'ble Tribunal had
in the said case held that :

"6. After hearing the Ld. DR and perusal of record, it is noticed that the
Service Tax was paid by the appellant on the amounts recovered by them from
their customers. The amounts recovered included the stitching charges, the
cost of the materials used, and also amounts collected by them for certain
designs undertaken by the appellant at the request of customers. The CBEC
has clarified by Circular No. F. No. B/1/2002/TRU of the Finance Act, 2002
dated 1-8-2002 which has clarified as follows :-

A point has been raised as to whether tailors and
jewelers will be covered under the Service Tax. Taxable
service in this case is designing of goods intended to be worn
by human being. A tailor is involved only in the stitching of
clothes. As such no designing activity is involved. Hence tailor
will not be covered under the tax net.

7. In view of the clarification as above by the CBEC, it is evident that no
Service Tax can be charged on stitching/tailoring charges under the category
of Fashion Designing. Consequently, no Service Tax is payable on the
stitching charges. The cost of raw materials used by the appellant and
recovered from their customers also cannot be included for payment of
Service Tax, Under the category of "Fashion Designing". However, amounts
recovered by the appellant towards the activity of designing such as design of
Jodhpuri, blazer etc., which was carried out by the appellant at the request of
the customers will squarely be covered within the category of fashion
designing and Service Tax is liable to be paid for amounts recovered towards
this."

9.1 In the present case, it has been verified by the adjudicating authority,

on the basis of the documents submitted by the respondent that they are

carrying out stitching of shirts on job work basis. Therefore, considering the

clarification issued by the CBIC and the judgment of the Hon'ble Tribunal

supra, I am of the considered view that the respondent are not liable to pay

service tax. Accordingly, I find that the. appeal filed by the appellant
.- tis devoid of any merit.

0

0
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10. In view of the facts discussed hereinabove, I uphold the impugned

order and reject the appeal filed by the appellant department.

The appeal filed by the appellant stands disposed of in above terms.

0

0

Atr
(N. uryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST
To

The Assistant Commissioner,
CGST, Division- V,
Commissionerate ' Ahmedabad South.

Mis. Rameshwar Mathurprasad Gupta,
A-703, Mahalaxmi Co-Op. Society,
Adinath Nagar, Odhav, Ahmedabad

} eo05 foe-A- (
· {2 L( Akhrsh Kumar )

Commissioner (Appeals)
Date: 13.12.2022.

Appellant

Respondent

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
t4.Guard File.

5. P.A. File.




